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Withdrawal From Liberated Territories
as a Viable Halachic Option

Rabbi]. David Bleich

C
hazal were endowed with penetrating insight into the
workings of the human psyche. The veracity of that

observation is virtually self·evident to any student of rabbinic
literature. Nevertheless, there are occasions upon which one
experiences the astuteness of a rabbinic psychological observation
as a forceful and self·demonstraling phenomenon. "Ahavah
mekalkelet et ha-shurah - Love ruins the straight line," declared
the Sages of the Midrash (Bereishit Rabbah 55:11). Professor
Schreiber's response to my article reflects a highly laudable love of
Eretz Yisrael. Unfortunately, that love has caused him to
misconstrue a simple line of argumentation.

The central thesis of my article is that it is halachically
legitimate to barter "land for peace" if doing so will preserve the
lives of the inhabitants of Erelz Yisrael. That, in turn, is based at
least in part upon the premise that there is no obligation to engage
in a war of conquest for the establishment of a Jewish homeland
within the geographic confines of the Promised Land. I further
wrote that I believe this view is shared by the majority of
authoritative halachic decisors.
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At the time that those lines were written, the latter statement
could not have been more than an impression. Subsequent to the
publication of my article and prior to the submission of Professor
Schreiber's response, we have witnessed an Israeli election
campaign as well as protracted negotiations for the formation of a
coalition government. In hoth the election campaign and in the
coalition negotiations prospective policy with regard to the liberated
territories was by far the most hotly debated issue. No less than six
"religious" parties were keen participants in the electoral process.
Four of those parties were ardently wooed by both of the frant*
running parties as coalition partners. Not a single one of those
parties ran on a platform calling for abandonment of a peace
process that would entail surrender of territory. In fact, one of
those parties came into being only because of its advocacy of a
platform calling for return of territories as a means of achieving
peace in the region. During the entire course of lengthy and
complicated coalition negotiations, not one of those parties
demanded a commitment to retain Judea and Samaria in their
entirety. Each of those parties formulated its platform with the
guidance and tutelage of prominent rabbinic mentors, many of
whom played an active role in political campaigning. The entire
process received extensive media coverage. Not a single rabbinic
voice was reported as having been raised in dissent or admonition.
Never was an argumenfum ad silentio so loud or so clear! The
deadening sHence must surely indicate that return of territory, at
least under some circumstances, may be accepted with halachic
equanimity.

I utterly fail to see any connection between the issue of "land
for peace" and the refusal to accept a policy of territorial
compromise in the late 1930's. Then the issue was whether claims
and demands might be compromised; the issue today is pikuach
"e/esh. Moreover, as Professor Schreiber himself reports, "many of
the rabbis at the convention" were willing to compromise because
they felt "that there was a crucially urgent need to have a Jewish
State, however small, to which the Jews of Europe could flee if the
need arose," i.e., they were willing to accept territorial compromise
because of considerations of pikuach "e/esh.
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My contribution to the pages of the Journal of Halacha (lnd
Contemporary Society was a modest effort designed to demonstrate
that there is no obligation, in our historical era, to engage in a war
of conquest in order to secure any portion of Eretz Yisrael and that
territory already secured may be relinquished for reasons of
pikuach "efesh. Both points were demonstrated on the basis of a
variety of sources and arguments, some of which have now been
challenged by Professor Schreiber.

1. The very first point made in establishing the absence of an
obligation to engage in a war for the conquest of Eretz Yisrael is
that the authorities who do not regard the commandment"and you
shall dwell therein" (Numbers 33:53) as binding in our day would
certainly not regard the antecedent admonition "and you shall
inheril the land" as remaining in force. Professor Schreiber objects
that Rashi maintains "that the conquest of the Land of Israel is a
biblical commandment, although 'you shall dwell therein' is a
promise, nol a biblical mandate." I believe that the second portion
of Professor Schreiber's comment represents an incorrect reading of
Rashi. It is simply not true thai Rashi regards "you shall dwell
therein" to be a promise. Such an interpretation of the verse is cited
anonymously by Ramban, but is not to be found in Rashi. Rashi
interprets the verse as follows: "You shall cast out the inhabitants,
then you will be able to dwell therein. If you do so, then your
dwelling therein will be permanent in nature. But if not - if you do
not first cast out the inhabitants - then you will be unable to
remain Ihere." According to RashL the passage is to be construed as
constituting prudent advice. Rashi understands the verse as
informing us that if we wish to remain in the Land of Israel, there is
but one way of doing so. If Jews are to enter the land and allow the
Canaanite populace to remain, Jewish habitation of the land will not
be tranquil and will not tong endure. In order to achieve
permanence and security our ancestors are advised to displace the
indigenous populace.

Whether or not "you shall inherit the land" constitutes a
mitzvah according to Rashi is not as clear. Ramban begins his
commentary on the verse by declaring that, in his opinion, it does
constitute a mitzvah and then proceeds 10 state "But Rashi
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understood 'you shall inherit ...,''' i.e., Ramban cites Rashi as
contradicting his view. Ramban thus clearly understands Rashi as
interpreting the entire verse as prudent advice, not as a mitzvah.
Similarly, Seforno, clearly paraphrasing the words of Rashi, renders
the verse as meaning: "When you will annihilate the inhabitants of
the lands then you will be privileged to cause your children to
inherit the land." Thus, Seforno also agrees that Rashi does not
understand "YOll shall inherit the land" as constituting a mitzvah.
Or ha-Chaim corn·cdy emphasizes that, according to Rashi, "and
you shall dwell therein" constitutes a mitzvah. Or ha-Chairn cites
Rashi in opposition to Ramban but his elucidation is, at best,
imprecise.

Much more significant, although, in and of itself, hardly
dispositive with regard to the issue of whether the return of
territory is permitted in order to avoid bloodshed, is whether there
is a normative halachic obligation to establish residence in Eretl
Yisrael. The very fact that so many rabbinic authorities, both in
previous generations and in our own age, neither themselves
relocated in Eretz. YisraeI nor admonished their followers to do so
must surely constitute evidence that they did not believe such a
binding halachic obligation exists in our day. This is clearly the
position of R. Moshe Feinstein, 19gerat Moshe, Even ha·Eur, I. no.
102, and is also the position atlributed 10 R. Joseph B. Soloveitchik
in an article that recently appeared in The Jewish Press, June 23,
1989, p. 20. That is the position set forth in the letter attributed to
Netivot ha-Mishpat cited in my article.

As I have noted elsewhere, although ceding sovereignty over
any portion of the territory of Ererz. Yisrael may constitute a
violation of La techanem, understood in rabbinic exegesis as "you
shall not grant them permanent encampment in land," that
prohibition is clearly suspended even in cases of merely possible
danger. The same is true of the mitzvah to dwell in the Land.
Surrender of territory can be regarded as forbidden even at the cost
of Jewish lives only if there exists a binding obligation to conquer,
and hence to retain, such territory by force. It is only the mitzvah
"and you shall inherit the land" that imposes an obligation which
may lead to the spilling of blood.
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It is very clear that the Chafetz Chaim did not believe
residence in Eretz Yisrael to be mandatory for any Jew. It is true,
that according to all authorities, promotion of public Torah study
would be reason for leaving Erefz Yisrael and that such a
consideration is mentioned by Chafetz Chaim. But in the context of
that letter, it is beside the point. Chafetz Chaim did not inform the
rabbi in question that dwelling in Eretz Yisrael is ordinarily a
binding obligation but is superseded by reason of one consideration
or another; he concedes only that dwelling in the Holy Land is a
very great matter "(inyan gadol)." And so it is, even if dwelling in
Erelz Yisrael is not a binding obligation! I have endeavored to spell
out why this is so in a discussion regarding "Judea and Samaria:
Settlement and Return" that appears in Contemporary Halakhic
Problems, Vol. II. Suffice it to say that an "inyan gadol" can by no
stretch of the imagination be construed as a normative obligation;
anyone familiar with rabbinic nomenclature immediately recognizes
that employment of such terminology is tantamount to rejection of
a normative obligation.

In the same discussion I have also endeavored to show that the
right of either marriage partner to demand removal of the marital
domicile to the Land of Israel is accepted by all authorities and does
not reflect a position that there exists a normative obligation to
dwell in Eretz Yisrael. Hence, the view that such an obligation
exists cannot be imputed to either Tur or Shulchan Aruch simply
because they codify this spousal prerogative. To be sure, there are
some authorities who espouse the view that such a normative
obligation to reside in the Land of Israel does exist - most notably,
Ramban. Professor Schreiber's comment, however, imputes this
view to a long list of authorities. In most cases, as r have already
painstakingly detailed, there is no convincing evidence to support
that position. In others, it is simply a misreading of the text. For
example, when Chazon Ish states "u-mitzuat Erefz Yisrael
huchra'ah al yedei ha-Rambam" he surely does not mean to imply
that Rambam codifies a normative obligation to dwell in the Land
of Israel; even those who believe that Ramham does not disagree
with Ramhan concede that no such explicit codification exists.
Chazon Ish refers only to the concept of the positive spiritual value
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that is indisputedly associated with domicile in Eretz Yisrael. That is
made abundantly clear by Rambam in numerous instances and it is
in that context that the statement of Chazot! Ish is made.
Statements of the Gerer Rebbe and others opposing the
relinquishment of our claim to Erefz Yisrael in its entirety have
nothing whatsoever to do with a normative obligation to establish
residence in the Promised Land.

The question of the authenticity of the letter of R. Jacob of
Lissa is, to my mind, a tempest in a teapot for the simple reason
that its con lent, as distinct from its authorship, is unexceptionable.
Surely, it must be the position reflected in that letter which is relied
upon by a committed Jew who remains al Pace University As for
the leller's authenticity, the controversy concerning authorship of
the letter was carefully recorded in a footnote that included a
notation of Prof. Herskovics' reliance upon Chaim Bloch's personal
integrity. Prof. Herskovics' only reservation lies in the possibility
that Bloch was the victim of someone else's chicanery. Moreover,
there is no contradiction whatsoever between the letter and the
comments of Nehvot ha-Mishpat recorded in Pitchei Teshuvah,
Even ha-Ezer 75:6. Those comments refer only to the question of
the authenticity of the declaration of Rabbeinu Chaim, as recorded
by Tosafot, Ketubot 11ob, to the effect that the prerogative of a
husband to demand that his wife accompany him to Eretz Yisrael
has been abrogated by virtue of the difficulties inherent in fulfilling
the mitzvot ha-teluyot ba-Arefz. As has been noted earlier, the right
to demand that a spouse relocate in Eretz Yisrael does not ipso facto
entail a normative obligation for every Jew to establish residence in
Eretz Yisraei.

2. There is no question that, for Ramban, the commandment
"you shall dwell therein" is binding in all generations. It is for that
reason that Ramban insists upon including that mitzvah in his
enumeration of the 613 commandments. The only phrase requiring
clarification is Ramban's statement, "Harei nitztavinu be-kibush be
chol ha-dorot - Thus, we are commanded with regard to conquest
in every generation." Professor Schreiber agrees that Ramban's
statement is contradicted by the oath not to seek a forcible return to
the Land. That contradiction he dismisses on the plea that "either
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Ramban regards the oath as an aggadah not halachically binding, or
feels that the oath is not binding because the reciprocal oath on the
Gentiles not to treat the Jews too harshly was breached by them, or
for some other reason." That simply will not do! To take the
proffered "solutions" in reverse order: (1) If there is "some other
reason"that will resolve the malter, the reader deserves to be
enlightened. (2) The argument that the reciprocal oath has been
breached by Gentiles leads to the conclusion that force is permitted
subsequent to such breach. It expressly acknowledges that, absent
such a breach, use of force is forbidden. Since Ramban declares
conquest to be obligatory in every generation, that leaves the
problem exactly where it was. It fails to explain why conquest was
permissible prior to the occurrence of such a breach. (3) An
aggadah may not be halachically binding, but it is not noncognitive.
The "oath," if "aggadic," may not establish a prohibition against
use of force but if. even as an "aggadah," it has any cognitive
meaning, it certainly connotes a negative attitude toward the use of
force - a negative attitude that cannot at all be reconciled with an
affirmative halachic obligation.

The resolution is, however, very simple. Ramban seeks to
emphasize that the commandment was not addressed solely to the
generation that entered the Promised Land - as indeed may well be
the position of Rambam. Thus, even subsequent to the oath the
mitzvah remains a mitzvah; its practical implementation is merely
suspended temporarily because of the oath. With the coming of the
Messiah - or if the oath becomes nugatory for some other reason 
the mitzvah will command the deed. Hence it is to be recorded
among the commandments promulgated for posterity, rather than
relegated to the category of commandments addressed only to a
specific age. That distinction is affirmed by Ramban in his glosses
to the introduction of Rambam'~ SeIer ha~Mit%vot.

Elsewhere, in Contemporary Halakhic Problems, Vol. t, 1 have
presented a fairly comprehensive list of the various views
concerning the nature of the oath "shelo ya'alu be~chomah." The
view that "the oath was simply aggadic and never was binding"is
but one view among many and is a distinctly minority view.
Reference to the statement of R. Meir Simcha ha~Kohen of Dvinsk,



108 THE JOURNAL OF HALACHA

"Fear of the oaths has now dissipated" is entirely inappropriate in
the context of this discussion. This observation, uttered upon
promulgation of the Balfour Declaration, connotes simply that
establishment of a Jewish homeland in Palestine in a peaceable
manner with full permission of the mandate authority would not
contravene the Three Oaths. That statement is both unexceptional
and entirely inapplicable in other times and under other
circumstances. Moreover, it explicitly recognizes the binding nature
of these oaths.

I hasten to point out that failure of Ramban or Shulchan
Aruch to codify certain matters does not automatically render them
extra-halachic. To cite but three examples, one will peruse those
sources in vain in an attempt to find a codification of the
prohibition against contraception that emerges from the sugyah of
the Three Women, for a ruling that preserving one's life takes
precedence over rescuing one's fellow in accordance with the
definitive ruling in the case of the kiron she I mayim, or even for a
requirement to install a mechitzah in a synagogue. The principles
that may have governed what Ramban and Shulchan Aruch choose
to include in their monumental works and whether or not those
principles satisfactorily explain each and every omission is much
too ambitious an undertaking for this endeavor.

As carefully spelled out in my article, much more significant
with regard to the issue of engaging in a war for the conquest of
territory is the point that, even if the oath is regarded as
nonbinding, the conditions for waging a war of conquest cannot be
fulfilled in our day. Be that as it may, contrary to Professor
Schreiber's implication, nowhere have I suggested that "the Jewish
people are required to relinquish the land which they already
possess" even if it were seized in violation of the oath. Nowhere
have I stated that it is forbidden to use force to retain the land. In
point of fact. I have stated precisely the opposite.

3. The balance of Professor Schreiber's comments elude me
entirely. The incident involving R. Yochanan ben Zakkai serves to
establish that surrender of territory is justified in at least some
circumstances. That much Professor Schreiber concedes and more
than that I did not claim. I did endeavor to point out the
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circumstances in which that is so. I further suggested an
interpretation of R. Yochanan ben Zakkai's actions in keeping with
my own thesis - which Professor Schreiber does not bother to
challenge. That thesis is that, according to Ramban, all communal
obligations with regard to the Land of Israel were suspended upon
banishment from the Land. f carefully cite the position of R.
Yochanan ben Zakkai as compatible with such a position, not as
demonstrative proof for the validity of the position.

Professor Schreiber's comments regarding my discussion of the
ba be-machteret are both confused and confusing. I am unaware of
any "much simpler" explanation of Rambarn's codification. I am
gratified that in a footnote he does grant that the Talmud does call a
burglar a "rodef." Neither Ran, Aruch la-Ner nor Baya Chaya
contradict my point or render it superfluous. The crucial point, i.e.,
that the householder may, at his discretion, defend hearth and home
and thereby cause the burglar to become a rodef is explicitly
affirmed by both Ran and Aruch la-Ner.

Finally, despite the fact that I quite strongly emphasize, "There
is no obligation to relinquish territory in return for freedom from
the threat of continued aggression. There is no obligation to
capitulate to force of arms," Professor Schreiber repeatedly reports
that I "facilely" recommend "the surrender of Judea and Samaria"
and that I reject the position that Israel "may" use "lethal
countermeasures"in favor of "the alternative of meek surren
der"and that "halachically, the State of Israel may be obligated to
surrender Judea and Samaria and not resist demands that they be
handed over to Arabs." In point of fact, I strongly agree that, at
least at the present juncture in the history of the State of Israel,
surrender of Judea and Samaria would be foolhardy at best and
possibly countermand the dictates of halacha. It is only because,

I take the strongest possible exception to Professor Schreiber's
criticism based on the consideration that "Jewish religious
perspectives concerning the importance of the role of the Land of
Israel and its retent'::n must be considered in the calculus of
decision about whether parts of the Land of Israel may be
relinquished" and his further comment that "This crucial element is
missing in Rabbi Bleich's discussion." Of course it is! Even
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Professor Schreiber is careful to speak of "the calculus of decision"
rather than "the calculus of halachic decision." "Intense religious
emotional feeling" is not a principle of halachic decision-making
and has no place in a halachic disputation. My discussion is
addressed to the question of whether halacha permits or forbids
such a decision. If halacha forbids such a decision, no "values" or
"policy considerations" or "religious emotional feding" could
possibly countermand the dictates of ha\acha. It is only because,
and precisely because, halacha permits the return of territories that
there is room for discussion of "values," "policy considerations,"
"prudence," and the like. Such considerations are germane only
when halacha permits "religious emotional feeling," discretion, and
subjective decision-making. My discussion was designed only to
establish that a halachic framework for such a discussion exists.

But since Professor Schreiber does address questions of
"values" and "policy considerations," I Feel constrained to add that,
although he commendably stresses "the importance and role of the
Land of Israel," he lamentably ignores an equally "crucial element,"
viz. the inestimable value and sanctity of even a single Jewish life.
He fails to acknowledge the tension between those values or to
delineate the canons for determining how the conflict between those
values is to be resolved.

My own reading of the present military and political situation
is that return of any significant portion of Judea or Samaria - or,
for that matter, of the Golan Heights or Gaza - would not mitigate
the danger but would increase the danger exponentially. Although,
if it is correct, there are indeed halachic consequences which follow
from that proposition, the proposition itself is not a halachic one.
The determination is one to be made not by a contributor to a
halachic journal, but by those who have the information and
expertise upon which to form an informed opinion. And most
significantly, since it is not a halachic proposition, it is not
immutable but subject to change with the shifting vicissitudes of
security considerations, realpolitik and the like.


